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October 30, 2008

Subject: Bilateral Investment Treaties
Overview

1. The United States is increasingly using Bilateral Investment Treaties (BITs) as an instrument to expand and strengthen investment relationships.  BITs are treaties that deal exclusively with foreign investment and create a basic legal framework to govern investments by nationals of one country in the territory of another country.  They are significant for international companies because they help provide investors with security and stability in the investment environment and build stronger relationships with partner countries.

2. The United States now has BITs in force with 40 partner countries, having signed its first BIT in 1981.  The U.S. has recently announced BIT negotiations with several key emerging economies including China and Vietnam, and named India and Brazil as potential BIT partners in the future.  More broadly, the U.S. focus on BITs may be linked to the increasing difficulty of concluding and gaining approval of FTAs.  In some cases, a BIT also may be a stepping stone to towards an FTA.  
	Current U.S. BIT Partners

	Albania 
Argentina 

Armenia 
Azerbaijan

Bahrain 
Bangladesh 
Bolivia
Bulgaria 
Cameroon 
Dem. Rep. of Congo 

	Republic of Congo 
Croatia
Czech Republic 
Ecuador
Egypt
Estonia 
Georgia 
Grenada 
Honduras 
Jamaica 


	Jordan
Kazakhstan 
Kyrgyzstan 
Latvia 
Lithuania 
Moldova 
Mongolia 
Morocco 
Mozambique 
Panama

	Poland 
Romania 
Senegal 
Slovakia 
Sri Lanka 
Trinidad & Tobago
Tunisia
Turkey 
Ukraine 
Uruguay


3. In response to the growing number of BITs and investments by Sovereign Wealth Funds (SWFs), the OECD has released new guidelines for recipient countries of foreign investment.  
4. This Intelligence Bulletin reviews the U.S. BIT program and the multilateral governance of investment.
The U.S. BIT Program
Objectives
The U.S. BIT program supports several key U.S. economic policy objectives including protecting investment in countries where investors’ rights are not already protected through existing agreements; encouraging the adoption of market-oriented domestic policies that treat private investment in a fair, open, and transparent manner; and, supporting the development of international law standards consistent with these objectives.

U.S. BITs provide investments with six basic benefits, which the U.S. refers to as the “core” BIT principles.  They are:
1. Provide that investors and their covered investments are treated as favorably as the partner country treats its own investors/investments or investors/investments from third countries.

2. Establish clear limits on the expropriation of investments and provide for payment of prompt, adequate, and effective compensation when expropriation takes place.

3. Provide for the transferability of funds into and out of the partner country without delay using a market exchange rate.

4. Limit the imposition of performance requirements, such as local content requirements or export quotas, as conditions for establishment or operation.

5. Provide investors of both countries the right to submit an investment dispute to an international arbitration panel.
6. Give covered investments the right to engage the top managerial personnel of their choice, regardless of nationality.

Process
Since 2004, the United States has been negotiating BITs on the basis of a model agreement that contains provisions addressing each core principle.  The Office of the U.S. Trade Representative (USTR) and the Department of State jointly lead BIT negotiations, with assistance from the Department of Commerce and the Treasury Department.  The key points of contact are:
· USTR: Assistant USTR for Services and Investment (Christine Bliss)
· State Department: Bureau of Economic, Energy and Business Affairs, Office of Investment Affairs (Wesley Scholz, Director)
· Commerce Department: Bureau of Market Access and Compliance, Office of Multilateral Affairs, (Jeff Kozlowicki, Director)
· Treasury Department: Deputy Assistant Secretary for Trade and Investment Policy (Dave Kavanaugh)
BITs must also receive the advice and consent of the Senate before they are ratified and enter into force.  They remain in force for ten years and then continue in force unless one of the Parties terminates the agreement.
U.S. BIT Negotiations
Current Negotiations

The United States is currently in BIT negotiations with China, and is set to launch BIT negotiations with Vietnam and Georgia soon.  
The U.S. launched BIT negotiations with China in June 2008, a significant development because of the growing role of China in the world economy.  The U.S. posture is that a BIT will bolster its economic interests, and that without such an agreement, it risks losing its competitive edge to countries in Europe, Asia, and Latin America that have already concluded investment treaties with China.  China also has significant outbound investment interests in the United States.  The first round of U.S.-China BIT negotiations took place September 2-5, and a second round is anticipated by the end of the year.  National treatment obligations are likely be the largest hurdle in the negotiations with China, but the United States hopes to stick closely to its model BIT and conclude a robust agreement.

The United States announced its intention to negotiate a BIT with Vietnam in June, hoping to build on the Bilateral Trade Agreement (BTA) that the two countries concluded in 2000, and the TIFA that was signed in 2007.  The first round of negotiations is expected to take place before the end of the year.  
The U.S. and Georgia intend to launch talks soon to expand their existing BIT as part of the Bush Administration's effort to boost trade and business ties with the former Soviet republic following Russia’s invasion of Georgia in August 2008.  
The U.S. also announced in August that BIT negotiations with Pakistan will resume soon, after being stalled for more than two years.  
Potential Candidates and Outlook for BITs
Several other countries are consistently mentioned by the United States as potential BIT partners, including India, Indonesia, Brazil and Russia (with which the U.S. signed a BIT in 1992, though Russia has never ratified it).  With India in particular, the U.S. business community has been active in urging the government to launch negotiations.  A U.S.-India BIT has not yet publicly been announced; however, a senior official in the Commerce Department has indicated the first round of talks would take place in December.  Of particular concern in a potential U.S.-India BIT are the market access and discrimination provisions.  India would have to demonstrate a willingness to open its market to new types of investment before such talks are launched, U.S. trade officials have noted.
It is too early to say if the next U.S. Administration and Senate will continue to focus on the BIT process, but the stage has been set if they choose to do so.  Career officials responsible for BIT negotiations will likely play an important role in determining forward momentum of BIT negotiations, but the future direction will also depend on broader political and economic factors.
Multilateral Governance of Investment
One key reason behind the growth in BITs in the past decade is the lack of multilateral governance of investment rules.  WTO disciplines on investment are considered incomplete.  The WTO Agreement on Trade-Related Investment Measures (TRIMs) prohibits WTO Members from making investments conditional on the compliance with laws, policies or administrative regulations that favor domestic products.  But, the TRIMs agreement only covers investments in goods, not services.  
In 1995, the OECD led an effort to create a binding international agreement on investment guidelines, known as the Multilateral Agreement on Investment (MAI).  The intention was to first regulate investment between the then 26 members of the OECD, and later between OECD Members and non-members.  After three years of talks, however, the negotiations broke down and were suspended.

While a new MAI is not on the horizon, ensuring fair and open investment is again a key issue for the OECD and other multilateral institutions such as the IMF.  There are several reasons: BITs vary greatly in the degree of protection they afford investments; many countries have revisited their investment policies for national security reasons; and, the growth in investments by SWFs has prompted a protectionist backlash.  
In June, the OECD issued a Declaration on SWFs and recipient country investment practices, calling for fair treatment and peer review, and on October 11 issued its final Policy Guidance.  The guidelines are intended to promote mutual trust and confidence, so both home and host countries can reap the full benefits of SWFs.  Also in October, the International Working Group (IWG) on SWFs unveiled a set of 24 voluntary principles outlining the information that the world’s largest SWFs would agree to share about the policies and practices concerning their investments.  The IWG’s work on the voluntary principles has been facilitated by the IMF.  
Recognizing the importance of investment policy, the G-8 leaders also took up the issue during the 2008 G-8 Summit in Hokkaido, Japan.  In the Leaders Declaration, the G-8 called on countries to maintain open investment regimes, limit foreign investment restrictions, and noted the importance of high standards of investment protection in international agreements.
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